TOWN OF SAN ANSELMO
STAFF REPORT
September 4, 2013

For the meeting of September 10. 2013
TO:

Town Council

FROM:

Sean Condry, P.E., Public Works Director
Keith Angerman , P.E., Building Official

SUBJECT:

Appeal of Staff decision to expire Building Permit #55879

RECOMMENDATION:

That Town Council consider denial of the appeal of the decision by staff to revoke and
expire Building Permit #55879 .
BACKGROUND AND DISCUSSION:

On July 12, 2007 an application was submitted for a permit to construct a single-family
house at 19 Knoll Road. The Town Municipal Code requires the permit application
process be completed and a permit issued within 6 months or the application expires. It
does allow for one extension of up to 6 months. The applicant applied for and was granted
an expiration extension for his application until July 12, 2008. On June 6, 2008, the Town
issued Building Permit #55879 to allow for construction of a new house at 19 Knoll Road.
As outlined in the chronology below, work on the property was intermittent and progressed
extremely slowly following issuance of the building permit. The Town performed multiple
inspections for small pieces of work after long periods of inactivity. Over the five years
after the permit was issued, the property owner only constructed portions of a small
perimeter retaining wall.
Town staff attempted to work with the property owner by contacting him on multiple
occasions and alerting him to the need to complete more substantial work on his property.
During inspections, the code requirement regarding continuous and diligent progress was
explained multiple times. Since we would not be available to observe that the work was
continuous, it was explained that we would assume he was working continuously if he
completed full segments noted on the inspection card rather than small pieces. We
referred to them as "milestones" such as all of the foundation , all of the rough framing , all
of the rough plumbing , etc. The property owner has never completed any milestones.
Town Municipal Code Title 9, Chapter 1 Section 9-1 .207 states:
In order for a construction permit to remain active, work must commence within 180
days after the permit is issued and remain continuouslv in progress. If work is
suspended, abandoned or is not diligently progressing for a period up to 180 davs.
the permit shall expire. The building official may extend the permit expiration one
time for up to 180 days if the applicant makes a written request before the expiration
demonstrating circumstances beyond the applicant's control. If a permit expires,
work may not resume until a new permit is obtained. If the period of expiration is
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less than 180 days, no changes are made to the plans and the original plans and
specifications may be utilized, the applicant shall pay half the required amount for a
new permit. Otherwise , the applicant must pay the full amount.
The dictionary defines continuous as: uninterrupted in time, without cessation.
The dictionary defines diligently as: diligent: constant and earnest effort to accomplish
what is undertaken and progressing: moving forward or advancement in general.
It is staff's opinion that the work on this project has neither been pursued continuously nor
has it been diligently progressing . The following inspection chronology documents this
lack of continuity of work and the violation of the Town Municipal Code.
Chronology of inspections of work in progress:

5.9 months before first inspection.
12/1/08 - side property line retaining wall as marked on plans
12/11/08 - rear retaining wall failed - see list
12/12/08 - rear retaining wall piers + grade beam
1/16/09 - inspection requested but no one on site and no plans on site
1/21/09 - footing for retaining wall@ SW corner as noted on plans
3. 5 months before next inspection
5/3/09 - property line retaining wall stem OK as indicated on plans
4.5 months before next inspection
9/18/09 - front west corner retaining wall footing
10/8/09 - front west corner retaining wall stem

5. 75 months before next inspection
3/29/10 - inspection failed - see list
3/31/10 - Rear retaining wall footing

5. 9 months before next inspection
8/24/10 - called owner to notify of pending expiration 9/31/10
9/30/10 - Last section of property line retaining wall
6. 1 months before next inspection
4/1 /11 - rear north corner property line retaining wall stem OK

5. 9 months before next inspection
9/30/11 - front retaining wall footing

5. 5 months before next inspection
3/12/12 - front garden wall footing 19'-28' from side property line

5. 75 months before next inspection
9/3/12 - front garden wall footing 28'-36' from side property line
6. 9 months before next inspection
4/1 /13 - milestone inspection failed

Almost 5 years have passed and yet there has been no work on the house. The 16
inspections consisted of short segments of the small perimeter retaining walls on the
property lines. Due to a lack of continuous progress on the construction of the house
permitted under Building Permit #55879, staff expired the permit on April 3, 2013.
Town Staff has also informed the applicant on numerous occasions and as recent as in the
attached e-mail dated August 30, 2013 that in accordance with the Municipal Code he may
reactivate his permit no later than October 3, 2013 . The fee for reactivation is half the
original permit fees in the amount of $2 ,770.98. Unless a modification is requested to
upgrade something to conform to current codes, the project must be built to the original
approved design and work must continually progress towards completion of the house.
APPEAL:
The property owner appealed Town staff's decision to expire and revoke Building Permit
#55879 . His appeal is attached for your reference. In the appeal document, he only states
that the Public Works decision is unjustified . No further explanation or argument was
offered.
FISCAL IMPACT:
Typically, the Town performs 6-12 inspections during construction of a new house. In this
case , the Town conducted 16 inspections over a period of five years and yet none have
been on the house. These inspections were more time consuming than typical inspections,
because the building codes are revised every 3 years and it is very difficult for staff to
monitor and inspect work designed to outdated codes. Projects constructed over multiple
years require the staff to spend extra time and money referencing old codes when
inspecting. Therefore, the fees collected from the property owner at 19 Knoll Avenue have
not covered the excessive amount of inspections and the paperwork involved on this
project.
CONCLUSION:
Staff respectfully requests that the Town Council affirm the decision by staff to revoke and
expire Building Permit #55879 and deny the appeal.
Respectfully submitted ,

&on~

Public Works Director

ua
Ang~

Keith

Building Official

Attachment: 1. Permit and Inspection Record
2. e-mail dated 8/30/13 - Condry to Mayer
3. Appeal
4. Undated letter from Brad Bauer at 24 Knoll Road
Cc: property file
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BUILDING PERMIT

This is a revision to Permit# - - - - ESTIMATED VALUE OF WORK :
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(Including all labor and materials)

Applicant understands that this permit expires and becomes null and void should work not be commenced within 180 days from date of
issue, or should construction be suspended or abandoned for a period of 180 days . Applicant certifies that the information provided herein .
is correct to the best of their knowledge and agrees to comply with all Town, county, and state laws relating to building construction, and
hereby authorizes representatives of the T~ enter u o the project property for inspection purposes.
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Keith Angerman
From:
Sent:
To:

Sean Condry
Friday, August 30, 2013 11:00 AM
Ken Mayer
Debbie Stutsman; Keith Angerman
RE: 19 Knoll Rd

Cc:
Subject:

Hi Ken :
Based on your schedule below you can do the following :
You can pay to renew your permit no later than October 3, 2013 which is six months from your permit expiration date of
April 3, 2013. The fee will be S2, 770.98 and the permit will be good for six months until April 3, 2014. As long as you
make continuous progress towards completion of the house as documented in the existing drawings, your extended
permit will not expire but you must get inspections on a regular basis . No changes will be allowed to the existing
drawings or permit.
Sincerely,
Sean
Sean Condry, P.E.
Public Works and Building Director
Town of San Anselmo
525 San Anselmo Avenue
San Anselmo, CA
(415) 258-4676

From: Ken Mayer [mailto:ken2418@aol.com]

Sent: Thursday, August 29, 2013 6:14 PM
To: Sean Condry
Cc: Debbie Stutsman
Subject: FW: 19 Knoll Rd
Hey Sean,
Quick follow up on my email earlier this week. Here are some additional thoughts regarding creating an
agreement.
Sorry for this whole process has caught me off guard and was not anticipating it. With that being said, it is
what is and therefore I need to deal with it. I am schedule for an administrative decision appeal at the first TC
Meeting in September. I am hoping that we can draft an agreement between the two of us that we can both
live with prior to the Sept Council meeting. I would assume this would need to happen next week.
I guess the key is the time line.
My goal is to start construction (foundations) right after the raining season (spring 2014) basically 6
month from now. My goal is to have complete the house complete (based on the approved plans) in no more
than 12 months. If I'm lucky I would be calling for a foundation inspection come spring.

ATTACHMENT #2

-SAN ANSELMO
i

;

!HE

. TOWN

OF

525 San Anselmo Avenue, San Anselmo, CA 949'60-2682
www.townofsananselmo.org
(415) 258-4600 I Fax (415) 459-2477
Appeal Fee: $504.00
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AN APPEAL MUST BE FILED WITH THE TOWN CLERK WITHIN TEN (10) DAYS OF THE
ADMINISTRATIVE OR PLANNING COMMISSION ACTION..
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Ken Mayer
To:

Subject:

ken2418@aol.com
FW: 19 Knoll Rd

From: Ken Mayer [mallto:ken2418@aol.com]
Sent: Friday, April 26, 2013 10:19 AM
To: 'Sean Condry'
Cc: dstutsman@townofsananselmo.org
Subject: RE: 19 Knoll Rd
Sean,
I'm so rry you have chosen this path.
Ken Mayer

From: Sean Condry [mailto:scondry@townofsananselmo.org]
Sent: Friday, April 26, 2013 7:48 AM
To: Ken Mayer
Cc: Mcinerney, Thomas M.; Dave Donery; Debbie Stutsman; Keith Angerman
Subject: Re: 19 Knoll Rd
Ken:
I appreciate that you are continuing to work on the lot which you need to do to avoid a potential nuisance
abatement. However, you have missed the deadline for the one time free permit extension and your permit has now
expired as set fourth in the previous letter and Town code. You may request a permit extension which would cost half
of the building permit fees of the original permit which the Town may or may not grant depending on whether or not
certain conditions and/or requirements are met.
Sincerely,
Sean Condry
Sent from my iPhone

On Apr 25, 2013, at 10:05 PM, "Ken Mayer" <ken2418@a ol. com> wrote :
Thanks again for you t ime on this Tom .

As I mentioned before, I wou ld li ke to seek some professional advice before I go to much further.
In t he meantime my goa l is to wi ll be to continue working on the lot as previously described, along with
addressing Sean's Jetter in wh ich one request was to update my construction plan (this needs to be
done ASAP ).
Please also note that I have had two different construct ion loans in the past that I pulled t he plug
(Umpqua and Union Bank) due to a failing economy. The property is not officially for sa le at the
moment. But any avenue to see this this project thru completion sho uld be reviewed and or considered,
so everything is on the table. I will also need to check my records, but I don't think I Pulled my permit
unt il 2009?

KnyColcman

Ford Greene

Mayor

Co11nctlmember

JeffKroot
Vice Mayor

Counc//member

Lori Lopin

Tom Mclnerney
Co1111ci/111e111be1·

525 San Anselmo Avenue, San Anselmo, CA 94960-2682
www.townofsananselmo.org
(415) 258-4600 I Fax (415) 459-2477 ·
April 2, 2013

Ken Mayer
PO Box 1142
Fairfax, CA 94978
Subject: Permit 55879 Expiration, APN 006-114-04, 19 Knoll Road, San Anselmo, CA
Dear Mr. Mayer:
This letter is in regard to your request to appeal an administrative decision of Town staff.
Currently there is nothing for you to appeal because there has not been an administrative
decision yet.
As you are aware, your permit is due to expire on April 3, 2013 due to the lack of a milestone

inspection by this date as required by Town Code. In order for a permit to stay open work must
progress continuously to obtain a major milestone inspection us required by Municipal Code and
as indicated on the inspection card. Permit No. 55879 was issued on June 2, 2008 and to date
significant progress fowards a milestone inspection has not occurred. Therefore, on January 8
and March 19, 2013 you were informed both on the phone and in writing that failure to pass a
milestone inspection by April 3, 2013 would result in your permit expiring.
In your letters and emails to the Town you indicate your willingness to work with the Town;
however, to date you have not fully responded to requests or requirements of the Town to insure
that yoill' site is safe and is not a nuisance.
------¥ou-may-be-granted-aHhe.-'.:fown1-s-di~el'etion-a--onetime -e~tension-ef-yet-ir--permit-without-any-------

fees by submitting a construction management plan with the following conditions:
1. Installation of new 6' solid redwood perimeter fence
2. Docwnentat.ion of any and aJJ vehicles or Jarge equipment left on site overnight and what
its purpose is in relation to the construction on site. No vehicles may be left on site that
are unrelated to the construction project.
3. Removal of and/or protection put in place for re bar sticking out of forms etc.
4. Infill of all holes or protection put in place to insure the safety of others.
5. Overall site left in a clean and orderly manner to insure a safe working site.
6. A Construction schedule ·

Failure to submit the above construction management plan by April 17, 2013 will result in the
expiration of your permit. In addition, if an extensjon is granted, failure to comply with any of
the items above will result in the pcnnit being suspended or revoked.
Once the permit has expired the Town may renew your permit witlhin 6 months of the expiration
date and half the building fees will also be due. Once the above permit has expired for more than
6 months you will not be able to renew your permit and will have to resubmit a new permit
application along with all applicable fees if you choose to resubmit for the subject property. If
any of the conditions noted above on the property are not addressed in a timely manner, the
Town may proceed with a nuisance abatement.
If you have any questions or would like to schedule a meeting, please email me at
scondry@townofsananselmo.org or call me at 415-258-4676.

Sincerely,

~~~Sean Condry, P.E. .
Public Works and Building Director
Cc: Prope1ty File

Keith Angerman, Building Official
Eric Robbe, Building Inspector

Town of San Anslemo
S2S San Anselmo Avenue
San Anselmo, CA 94960
Ms. Kay Coleman, Mayor
Mr. Jeff Kroot, Vice Mayor
Mr. Ford Greene, Councilman
Mr. Tom Mcinerney, Councilman
Ms. Liz Dahlgren, Councilman
Re :

19 Knoll Road: Notice of Appeal of Administrative Decision

Dear Councilmembers:
My wife Annelise and I and our three young children live across from 19 Knoll Road . I am writing this letter as I am
1

unable to attend the September 10 h meeting and believe that, with compromise, a resolution that meets the
disparate needs of the parties can be achieved .
On February 21, 2006 the San Anselmo Planning Commission conditionally approved the Hillside Design Review
allowing a 2,33S square foot home to be constructed at 19 Knoll Road. Since that time, the property owner
("Mayer"), a resident of Fairfax, has made no discernible progress toward constructing a home on the property
and the permit has expired. Mayer has now requested an appeal of the Staff's decision to not renew the 2006
permit.
Since obtaining the permit Mayer has made no material progress toward con struction of a new home. Despite this
lack of progress Mayer has been able to keep the permit open from 2006 until summer of 2013. During this time,
instead of building on the property, Mayer has used the property as a personal dumping ground of sorts: it has
served as a parking lot for abandoned trucks (his); an available, "for rent", staging area (for third parties); a
dumping ground for miscellaneous building supplies (the only movemerit of which is an reshuffling presumably
necessary to placate the Staff); a drop-off spot for random plantings (long since dead); and a landing place for a
storage unit (constructed and abandoned by Redwood High students years ago) . Continued complain ts to Mayer
about the condition of the property have been completely ignored.

Complaints to Staff have been largely

ineffective as the site was deemed "under construction". The site is no longer "under construction" as the permit
has expired . Mayer now appeals Staff's refusal to extend the permit.

Original Conditions of Approval
The original

approval

Mayer now seeks to

extend

was based on various Conditions of Approval

(http ://www.townofsananselmo.org/ArchiveCenter/ViewFile/ltem/742) .

One such

Condition

of Approval

provides:
"Should construction not begin within one year from the date of th is approval, the approval shall be
considered null and void.

A one-time-only, one-year extension can be requested in writing to th e

Planning Director prior to the expiration date."
Such condition was imposed on Mayer in 2006. As of this writing (September 3, 2013) the only on-site building
activity has been the hasty construction of a retaining wall - completed during spring/summer of 2013 in an
apparent last ditch effort to secure an exten sion of the permit. An argument that Staff has been anything other
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than cooperative with Mayer on this project is simply without merit. In fact, the more convincing argument would
be that the Staff has bent over backwards to placate and accommodate Mayer and, indeed, has apparently ignored
the Conditions of Approval and spirit of the Town ordinances in repeatedly extending the original permit
notwithstanding the fact that Mayer has failed to start construction in earnest.

Financial Hardship
Mayer has repeatedly cited economic conditions as a reason for his inactivity and offered that requiring him to
build, clear the property or not extend his permit indefinitely would create a "financial hardship" and therefore
said actions should not be taken. While a plea for compassion may have some allure, it must be viewed in light of
actual events and parties involved :
"

First, Mayer had the approvals necessary to build the home prior to the economic events of September
2008. During the period between receiving said approvals and September 2008, no construction activity
occurred and Mayer used the property as a personal junkyard. As such, an argument that his inaction is
directly linked to the economic downturn is simply false.

•

Second, Mayer has unsuccessfully attempted to sell the property at a significant profit following the
economic events of 2008. Mayer may argue that losing the permits will have an adverse impact on the
property's value, decreasing Mayer's ability to generate the desired profit. While this may be true,
imposition of a financial hardship is quite different from a failure to realize a hoped for or expected profit.
Said another way, the Town is in no way required to extend permit until such time as the holder is able to
best monetize the subject property.

•

Third, the inability or unwillingness to finance construction on an open permit should not be an excuse to
abuse the permit and treat the property as a personal dump to the detriment of the community, nor is
such inability to finance construction a hardship created by the Town. The existence of the permit and
condition of the property are two different things . Mayer could have had an open permit from 2006 until
summer of 2013 and kept the site clean. He chose to treat the site otherwise.

•

Fourth, the "financial hardship" claim must be looked at somewhat skeptically as Mayer has a history of
claiming "finan cial hardship" when a governing body imposes rules on him that he does not find
convenient.

The attached minutes from Fairfax Town Council meetings from 2007 provide one such

narrative .
./

http://town-of-fairfax.org/pdfs/ council/council min utes/ 2007 /9-19-07%20TC%20rni nules. pdf: http://town-offairfax.org/pdfs/council/co uncil minutes/2007 /9 -5-07%20%20minutes.pdf:

•

./

http://town -of-fairfa x.org/pdfs/ council/council minutes/ 2007 /5·2-07%20TC%20Minutes. pdf:

./

http://www. town-of-fairfax. org/pdfs/planning comm/minutes/ 2007/PC%206 21 2007% 20M inutes.pdf

Fifth, Mayer's actions with respect to the property during the 2006-2013 time period should provide little
comfort that by granting another extension that the property will be cleared or that a home will be built.
Repeated requested by neighbors and Staff alike to clean-up the site have been either ignored or met
with hostility by Mayer - neither of which has been productive.

•

Finally, the economic hardship that is relevant is the decrease in home values caused by Mayer's use of an
area in a nice San Anselmo neighborhood as a dumping ground. The appearance of the property
significantly impacts the value of the homes around said property.

Town as Guarantor of Investments
The Council ought to be commended for its ability to forestall enforcement of permits and ordinances given
extenuating circumstances . However, even then, there must be a limit. While the economic events of September
2008 may force the Council look at inaction more sympathetically than it might otherwise, it cannot go so far as to

become the guarantor its residents' investments. Said another way, showing patience with a property owner is
quite different from permanently ignoring rules/ordinances/conditions of approval until the property owner can
achieve his/her desired economic result.
In this instance Mayer purchased a piece of property with the intent to build a home and sell it for a profit. From

2006-2013 Mayer was either unable (could not get construction financing) or unwilling (did not believe market
conditions would allow him to earn the desired profit upon completion) to build a home on the 19 Knoll Road
property. After multiple extensions, the permit expired and Mayer now appeals.
Granting Mayer's appeal of Staff's decision to not grant another extension based on a "financial hardship"
argument requires the logical leap of faith that the Town is in some way responsible for guaranteeing Mayer's
investment. Mayer made a speculative investment in raw land; he obtained permits to construct a home; and has
been unable to sell it at a profit. The granting of the .permit in 2006 did not entitle Mayer to a profit at a later date
or require the Town to extend such permits until such time as the expected profit could be recognized. While
unfortunate, the theoretical "financial hardship" created by allowing the permits to expire is simply the reality of
investing - you make some good investments and some bad investments. Perhaps Mayer's investment in 19 Knoll
Road has not turned out the way hoped, due in part at least to his own actions (or inaction). That said, it is not the
Town's responsibility to ensure a positive financial result, particularly when it is at the expense of the
neighborhood.
The financial hardship argument also smacks of entitlement as it puts the priorities of one property owner (Mayer
desire to make a profit) above those of the larger community (not having a junkyard in the neighborhood). Said
another way, the Council cannot be myopic with respect to infringing on Mayer's rights (imposing a financial
hardship) that it fails to recognize that by continuing to take no action that it is infringing on the rights of a larger
class of citizens-those who are forced to live near Mayer's property.
Site Conditions

The site is and has been an eyesore for years. Repeated requests of Mayer to clear the site until such time that he
is ready to begin construction have been violently rebuked with a constant refrain - "I have a permit; I am entitled
to do whatever I want." The site's condition has directly resulted in at least one car accident. Further, as the
parent of three of the small children who live in the neighborhood, I can tell you that the existence of unsecured
heavy equipment, lumber with rusted nails protruding and open trenches does little for the quiet enjoyment of the
neighborhood. The fact that these conditions have existed since we moved to San Anselmo in 2007, despite
_ __ _ _ __,,t:tempts-t-o-wor-k- wit-h-M-ayer--afld-numernus- diseuss-ioris- w+t"1-St-aff1 gives-orie-little-c-orifideriee-in-what- t"1e-T-ewn1- - -- - - can accomplish.
Had Mayer kept the site clear during the 2006-2013 timeframe it is hard to imagine anyone caring whether the
permit is extended or not. That said, Mayer has used the existence of the permit as a justification for his ability to
use the property as a personal storage yard when he apparently has no present intent or ability to construct a
home.
Best Interests of the Town Argument

Mayer could argue that extending his permit is in the Town's best interest. True, it would be in the Town's best
interest if a home were built on the site. That said, why should the Town have any faith that Mayer will build a
home on the site or that, given his history, his future actions will be in any way governed by what is in anyone's
best interests other than his own? What makes 2014 different from 2006-2013? Why should the Town have any

faith that he is going to build now? Should the Council be satisfied that things are going to be different in 2014 it
should make posting of enforcement and completion bonds conditions precedent to issuance of the permit
extension - to protect itself should Mayer be somewhat less than forthright in his promises to build.
Potential Solution

Mayer is asking the Council to require Staff to grant an extension of the building permit so he is not faced with
"financial ruin" . The neighbors with whom I have spoken woufd like to see the site cleared (not simply cleaned-up
periodically).
It seems t he Council is presented with a couple options:

1.

Abandon Staff's decision and extend the existing permit; or

2.

Deny the appeal and require Mayer to obtain a new permit .

While Mayer's actions and open hostility toward neighbors exhibits an unwillingness to work with the neighbors to
keep the site clean, I do not believe any of us want to see the site sit vacant (certainly not in the current condition).
As such, I think there would be support for either an extension of the existing permit or issuance of a new permit
so long as either is conditioned upon:

1.

Mayer being able to show proof of construction financing;

2.

Mayer agreeing to clear the site until the start of construction;

3.

Mayer providing a construction schedule that will show completion by the end of 2014;

4.

Mayer agreeing that if the construction schedule is not met that the permit will be revoked and not
reissued; and

5.

Mayer agreeing to forfeit any rights with respect to appeal as it relates to revocation of the permit for
failure to meet the construction schedule.

Under such a scenario each of the neighbors, Staff and Town can feel good that we have and will continue to work
with Mayer to allow him to derive financial profit from his investment. It requires Mayer to actually commit to
taking certain actions, but that seems a small price to pay for largely economically disinterested parties banding
together to help him derive economic gain .
Thank you for your service to the Town .

Best regards,

Brad Bauer
24 Knoll Road
San Anselmo, CA 94960

